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Introduction

Italian legal systems presents many types of “niiehia as it will be showed in the following
paragraphs, we can distinguish:

(i) from the perspective of the relationship witte fprocessput-of-courtmediation fronjudiciary
(court-annexed) mediation;

(if) from the perspective of the material contengdiation incivil and commercial matteygamily
mediation anctriminal mediation;

(i) finally, if we take into account the compulsoess, there are some cases occurring in which
mediation has to be attemptadgndatorymediation) and some other situations where theatied
is totally discretionarydptional mediation).

More precisely, the Italian lawdécreto legislativdNo. 28/2010) regulates, for the first time, the
out-of-court mediation in civil and commercial neat. It defines mediation as an activity carrietl ou
by a neutral and impatrtial third party - the prefesal mediator - with the aim to assist two or enor
parties in reaching a possible and amicable agneem®d a resolution to a disputac¢ordo di
conciliaziong.

In order to reach an agreement between the paaifeymal” mediation must be carried out by
professional and independent (public or privatedliaitgon providers that are accredited in a registry
maintained and controlled by the Italian MinistfyJastice.

In October 2012 the Italian Constitutional Courtldeed the unconstitutionality of the Legislative
Decree No. 28/2010 in part where it provided fompalsory mediation in civil and commercial
matters, finding that the Government had exceeldeddope of both the EC Mediation Directive No.
2008/52 and domestic law No. 69/2009, which empedéne Italian government to adoptdetreto
legislativd’ introducing civil and commercial mediation procees.

On 20 September 2013, the so-called “mandatory atiedi’ (re)entered into force into the Italian
legal system: Italian Government, following the ed&onentioned declaration of unconstitutionality of



Decree No. 28/2010 (in the section which introdud¢kd mandatory attempt of mediatign)
reintroduced this procedure, even though partahended, by means décreto leggéNo. 69/2013

on «Urgent dispositions to relaunch the econemypuch amended and reintroduced attempt of
mediation in civil and commercial cases is congddyy law as “mandatory” for some matters and for
an experimental period of four years, during whioé Ministry of Justice is carrying out a follow-up
survey on the results concretely detected in thgipr

The law of 9 August 2013, No. 98 (converting Dedree 69/2013), contains the new framework
of rules regulating and promoting the use of méalain civil and commercial disputes in Italy. The
law was enacted with the goal to ease the overwhglwaseload in front of the Italian courts and
preventing no longer tolerable excessive delay&lian judicial proceedings.

Finally, in order to relieve the backlog of Itali@ourts, starting from February 2015, a pre-trial
negotiation between the partiase@oziazione assistjtavith the aid of the respective attorneys is
mandatory for certain disputes (e.g. if the dispuatkeie is lower than 50,000 € or in a case of alleg
action against the insurance companies for damagedting from road traffic, regardless of value).
Please consider that the parties to a dispute nake ranegoziazione assistitay the intervention of
just one lawyer, who clearly must act in a neup@dition. Furthermore, judges are now empowered
to determine on their own motion that a summarggent without a trial is appropriate to promptly
and expeditiously dispose of the case brought bettoem. Moreover, such agreements have to be
approved by the public prosecutor: so it is possibat the application to the court remains necgssa
if he refuses the approval

1. Nor mative sour ces of mediation regulation®

* Judiciary mediation

ADR methods have generally been known about iy ftala long time, but mediation in particular
has only started to receive attention for its sexidevelopment as a means of dispute resolution ove
the last 15 years.

Before the implementation of the EC Mediation Diree No. 2008/52,in the Italian legal system,
for a long time, the termonciliatior? referred to a non-adjudicatory dispute resoluponcedure in
civil and commercial matters; the wamtkdiationreferred, on the other hand, to procedures inlfami
and criminal matters which were not necessarilyu@idptory in nature and whose aim was the
resolution of disputes through the delivery of stsgice, also therapeutic, to the parties in cdnflic

1 Corte costituzionaledecision of Decembef'®012, No. 272.

2 Seedecreto leggéNo. 132/2014, approved by Law 162/2014 (Articiesf 2 to 11). In literature, see PARINA, La negoziazione
assistita dagli avvocati: dpraecambolum ad litemd outsourcinglella decisione del giudicen Riv. dir. proc, 2015, p. 514; GFREZZA,
“Degiurisdizionalizzazione”, negoziazione assistéarascrizionein Le nuove leggi civ. compR015, p. 18; SCHIARLONI, Minime
riflessioni critiche su trasferimento in arbitramegoziazione assistita, Riv. trim. dir. proc. civ. 2015, p. 221.

3 A first overview on mediation in ltaly is given bythe European e-Justice Portal: https:/e-
justice.europa.eu/content_mediation_in_member sstidt-en.do?init=
true&member=1. The official website (held by thenMiry of Justice) for the civil mediation in Italy https://mediazione.giustizia.it/.

4 0n the role of mediation in Italy before DirectiMe. 2008/52, see G.LAA, Riti alternativi e tecniche di risoluzione stragiaidle
delle controversie in diritto civilen Politica del diritto, 1997, p. 403F. Cuomo ULLOA, La conciliazione: modelli di composizione dei
conflitti, Padova, 2008; C.UrRzlI, Conciliazione e tentativo di conciliazion& Enciclopedia del diritto - Agg. IM2001, p. 327Y.G.
RomuALDI, La conciliazione amministrata: esperienze e tendéndtalia, in Rivista dell'arbitratqg 2005, p. 401. On mediation after
the adoption of the Directive No. 2008/52: Fudmo ULLOA, La mediazione nel processo civile riformat®ologna, 2011; G.
FiNoccHIARO, Dal 2011 si parte con il tentativo obbligatorim Guida al diritto, 12-2010, p. 64; M.FGHIRGA, Strumenti alternativi di
risoluzione della lite: fuga dal processo o dalitla? (riflessioni sulla mediazione in occasiondl@gubblicazione della direttiva
2008/52/CE)in Rivista di diritto processual®009, p. 357; L. 8aziaNO, Contenzioso civile e norme sulla mediazione finatezalla
conciliazione in Rivista di diritto processuale2011, p. 614; C.#RAGO, Spunti di riflessione sulla compatibilita costitozale della
mediazione obbligatoriain Responsabilita civile e previdenzZ2011, p. 1877; P.iRopbi, Due anni per ridisegnare la conciliazione
stragiudiziale in Guida al dirittg 6-2009, p. 101; C.U&zI, Mediazione e conciliazioné Rivista di diritto processuaje@009, p. 845;
E.ZuccoNiGALLI FONSECA La nuova mediazione nella prospettiva europea: agbeima lettura in Riv. dir. proc. civ,. 2010, p. 667;
C.CoNsoLg, La giustizia civile: quale volto dei nostri process giurisdizione e ADR7n Corriere giur, 2014, p. 1263; FDANOVI,
Mediazione e ADR nelle controversie civili e contigic ritorno a una giustizia di prossimita?n Il giusto processo civile2014, p.
1007; L.ANsALDI, Il crescente ricorso agli strumenti alternativi géoluzione delle controversi@n | contratti, 2015, p. 203.

5 Different provisions of the national rules of ¢iprocedure are still referring to such expresgaticles 185, 320, 410 of the Italian
code of civil procedure).



Nevertheless, in more recent times, with the ackedgement of the importance of the techniques
for the friendly settlement of disputes, the usthefexpressiomediationbecame progressively more
frequent in the field of civil and commercial masteA different notion of mediation spreads, now
being understood as the activity or ffr@cedural technique handed over to a neutral angartial
party, who lacks adjudicating poweiand aimed to the settlement of the dispute.

In the framework of the civil procedure, the priplei of encouraging conciliation between the
parties of a dispute was strengthened (and, theredayeneral duty upon the judges to try conailnat
between the parties of the procedure during théwras also established) after the reform of thesru
of civil procedure of the ‘90es.

Among the different types of court-annexed contdia the first procedure to be mentioned takes
place in front of the so callegludice di pacga judge whose jurisdiction is limited to smakiohs)
after the filling of a petition for non-judiciaryoaciliation. It is a judiciary procedure in natuséce
it is administrated by a judge, but is at the séime a non-adjudicating one, since it is not p& o
trial and is a voluntary extra-judicial procedufecording to Art. 322 of the Italian code of civil
procedure, thgiudice di pacedrafts a record of the procedure which, if thepdts falls under his
jurisdiction, becomes titre exécutoireor, in all the other cases, becomes a privateesgent to be
recognized in a court of law.

During a proceeding, in the rules of proceduredlae different circumstances under which Italian
judges are called to encourage the conciliatiaim@fparties both in ordinary proceedings as welhas
special proceedings.

In the standard procedure such a duty is envisag@édt. 320 of the code of civil procedure for
giudice di paceand in Art. 185 for the ordinary judges. Then, enbroadly, the judges are granted
discretionary power to order the appearance gbénees at the hearing in order to encourage adhe
resolution of the dispute, at every very stagehefttial, up until the court deliberates on thedtis.

As a matter of principle, it is believed that tleetees are also entitled to settle their disputeugh
conciliation — if previous conciliation meetingsiléal or if conciliation was at least taken into
consideration during the hearings — even at theaénbe trial at least till the hearing fixedy the
judge for the submission of the final conclusiohe parties would like to be considered in the
judgment. In any case, these conciliations areetednsidered judiciary in nature, meaning that the
party encouraging and organizing the conciliat®the judge in occasion of a judicial dispute.

In addition, some conciliation duties also restrupte expert witness (Art. 198 and Art. 6&9of
the code of civil procedure) as additional proofta favour the Italian civil procedure shows tosigar
mediation.

The greatest limit of judiciary conciliation in tleedinary procedure lies in the mingling of the
authoritative and conciliatory functions: the judige simultaneously, mediator/conciliator and the
authoritative party deciding the dispute: such wimstance can affect party autonomy which is a
central element in the conciliation procedure.

In this legal framework, Italy adopted tliecreto legislativoNo. 28/2010, which is the law
implementing the Directive No. 2008/52.

The Italian legislator performed a kind oéductio ad ununof the previous two concepts of
conciliation and mediation. The Decree No. 28/20&fines “mediation” fhediaziongas the activity
of a third party to assist the parties in the deafcan agreement, while “conciliationédnciliaziong
is considered to be the formal and material etieising out of the activity carried out by the nedr:
conciliation is, therefore, the result of mediation

Today the concept of mediation adopted by the altaliegislator encompasses conciliation,
understood as the agreement reached by the p#réieks to the activity of the mediator. With the
termconciliation specific reference is made to the agreement gbaines, comparable to a contfact

6 See Art. 189 rules of the Code of civil procedure.

7 C. Runzi, Mediazione e conciliazionsupra fn. 2, p. 845: the Author argues thatitsgathat mediation is aimed to conciliation,
means reducing mediation to the intervention dfiatparty who, by mediating and drafting a propagaagreement is doing nothing
else than conciliating’.

8 And, as such, capable to be declared null and. Widthis T.GALLETTO, || modello italiano di conciliazione stragiudiziala
materia civile Milano, 2010, p. 84.



attached to the record of the procedure which itewr by the mediator, under his personal liahility
at the end of the meetings.

Regarding the judicial conciliation/mediation, tBeecree No. 28/2010 does not at all affect
mediation procedures in the court of law, exceptghssibility for the judge to defer the partiei —
he thinks it might be useful — to a mediation centr order to attempt a friendly settlement of the
dispute and avoid taking an authoritative decigtba so-called court-annexed mediation).

Apart from the general regulations of judiciary naddn in civil and commercial matters, Italian
system also envisages special provisions on mediati(i) labour law?; (ii) family law*® and, beyond
the field of civil and commercial matters, in theld of (i) criminal law!. Mediation attempts do not
extend to revenue, customs or administrative nsattethe liability of the State for acts and onossi
in the exercise of official authorit§; nevertheless, Italian administrative judicialrarities are asking,
from time to time, the extension of the mediatinstiument to the administrative field (it happened
last time in the beginning of 2015, when the Prasicbf Italian ‘Conseil d’Etat asked such an
intervention to the Parliament).

* Out-of-court mediation

Beyond the court-annexed conciliation/mediationcpoures, different extra-judicial procedures
were developed by the Italian legislator as meansalfernative dispute resolution.

These procedures are complementary and accesstg trdinary civil trial: their aim is (i) to
reduce, as all ADR systems, the number of tridilstq encourage access to justice by extending the
protection of those weak categories who need afgppootection; and (iii) to diversify the methods
of dispute settlement by foreseeing different amasrerfunctional procedures for the solutions of
particular claims that are not finding in the omattiypnmechanism of judicial protection a solutiotirig
enough.

In the absence of a uniform procedure, extra-jadlitiediation procedures are developed in a very
heterogeneous way according to the claim broughomt of the mediator and to the choice to involve

9 Under Article 420 of the Code of civil procedurehere the judge has an obligation to try conciliatad the parties during a
hearing where their presence is mandatory; the atandregime, which is a burden for the judge dregarties as well, is weakened
by the fact that no negative consequences arigetfie failure to try conciliation. See BRuNO, F.MARASCO, La mediazione delegata
nel diritto del lavoro: prospettive di successorigi@ta, in Lavoro e previdenza ogg2014, p. 249.

10 Family mediation, in Italy, generally takes placg-of-the-court, facing cases of conflicts betwspauses with children. Anyway,
some judiciary mediation possibilities in family treas are similarly provided by Italian law in cas# legal separation and divorce:
Article 707 of the Code of civil procedure foresee®n the President of the Court the duty to trydteciliation of the spouses during
the first appearance hearing. Even if in the ew&y-praxis this duty is absolved with the fulfilmhef some formalities, some courts
stated that it is impossible to give the homolamatb the minutes of legal consensual separatittreiEpouses didn't attend the hearing
by sending their attorneys at law because of tiserad® of a real possibility to try the conciliatiéter all, the failure of conciliation
offers an essential proof about the impossibilitysave the marital life and indicates the rupturthe marital affection, which is the
condition under which legal separation and/or dieos granted. It is important to point out thatthe above mentioned proceedings,
conciliation takes place in an autonomous segmetiteotrial in front of the President of the Cowto is not going to be the judge
deciding on the merits of the case. Always in fle&dfof family law, Article 155sexiesof the Italian civil code establishes upon the
judge the power to postpone the adoption of detssamncerning the children in order to give theuses a chance to try conciliation
with experts that should help them to reach aneageat that takes into account the interests, nahi@nd moral, of the children of the
couple: the mentioned provision is quite innovatisiace the mediation referred to is voluntary artla-judicial and, at the same time,
taking place within the judicial proceeding. Latefrt. 6 of Law 162/2014 introduced the possibility use the new instrument of
negoziazione assisti{@ee above, para. 1) also for spouses’ conseleg@liseparation. Among the related literature,xd&' A bAmo,

La mediazione familiare come metodo integrativostiluzione delle controversi@ Riv. dir. proc, 2015, p. 377; M.NBUGETTI, Brevi

riflessioni sull’arbitrato in materia di separaziere divorzigin Rivista critica del diritto privatp2014, p. 273; MMAzzucA, Note sulla
mediazione familiare, tra autonomia negoziale etalo giudizialg in Rassegna di diritto civile2013, p. 711; M.ALupPoI, Aspetti
processuali della normativa sull’affidamento corisldy in Riv. trim. dir. proc. civ.2006, p. 1063; MDE STEFANO, La cultura giuridica
europea della mediazione familiare integrata dalleettiva 2008/52/CEin Rivista della coop. giur. int2009, p. 189; AD’ANGELO,

Un contributo per un approccio giuridico allo stadiella mediazione familiarén Familia, 2004, p. 533.

11 Criminal mediation is used only in the case of oéfes prosecutagpon complainand injuvenile proceedingdJnder thedecreto
legislativoNo. 274/00, mediation in this field is conceivedaapath to reparation and the acknowledgementeeetthe victim and the
alleged offender of their position and interesgriks to a procedure replacing or taking place gdside to the punitive criminal
proceeding. Theiudice di pacehas the power to invite the alleged offender dedvictim of the crime, in the criminal proceedings
falling under his jurisdiction, to take a mediatiprocedure into specialized centres for the reparaif the crime and restore peace
between the parties. SeeRENzeTTI, La mediazione nel microsistema penale mingiiieRivista di diritto processuaje2014, p. 642;
G.DARAIO, Il “principio riparativo” quale paradigma di gestine del conflitto generato dal reato: applicaziorpmspettivein Diritto
penale e process@013, p. 357; LPuLITO, Lo statuto processuale penale del mediatimeArchivio della huova procedura penale
2012, p. 362.

12 On the contrary, only those matters that invohe ltability of public authorities for non-authative acts fall into the category
of disputes governed by Legislative Decree No. @B2



a professional mediation organism: that is deteimgimlifferent conditions to access the procedures
and different connections with the ordinary civiat.

For instance, Commercial Chambers were entrustddtive competence to encourage the friendly
solutions of disputes of the market (among comzaainel between companies and consumers) by law
No. 580/1993. Such competence has been strengtlweedhe time, and today it encompasses all
consumer-related clairhs the claims related to subcontracting contfdctthe claims related to
tourism contract$ and the claims related to laundry contrétts

Specific mediation duties were also entrusted updapendent authorities working in the field of
services of public interest. It is the case of @mmmissione Nazionale per le Societa e la Borsa
(CONSOB), with regard to the finance and investmssvices between investors and financial
agent$’, and of theComitato Regionale per le Telecomunicazi@@oReCom), with regard to the
services of telecommunicatidfisThe same reason of speciality of the subjectdirbitalian legislator
to autonomously rule on the mediation in claimsted to farming and agriculture contracts, to be
filled in front of a Commission for Farming and Agrlture, and the mediation in the field of copytg
that has to be addressed to a special Commissiatect within the Permanent Committee for
Copyright.

Finally, the Decree No. 28/2010 offered a unifogulation of extra-judicial mediation in civil
and commercial matters, providing for the repeablbfspecific mediation/conciliation procedure
previously established in other fields of civil atmmmercial law (basically repealing the disciploie
company and commercial mediation), but excludingrfrits range cases where mediation was
mandatory as well as voluntary and joint negotraiQArt. 2.2).

More precisely, a mediation procedure before agpeivnediator — even if he has the requisite
foreseen by thdecreto legislativiNo. 28/2010 — or before mediators not registeneithé Minister’'s
registry, is not, in principle, an illegal activitfhough the agreement will not enjoy the benefits
established for regular mediation, i.e. first of slich procedure is not considered to fulfil the
requirements for the access to the court of lawnwhediation is a condition to tiwecatio in iusor
to the prosecution of the case and, secondly, #vaerdiation is successful the parties cannot enjoy
tax relief as in the mediation carried out in redpé the provisions of théecreto legislativgArt. 17)
and they cannot benefit from the right to ask thiseement of the agreement (Art. 12).

Similar considerations are valid for mediation maares conducted in front of joint committees
between representatives of consumer and entrepreteases, without the activity of an impartial
party. Nevertheless, according to article 7.2,clitof the Ministry Decree No. 180/2010, mediation
bodies have the right to use the results of th&viacdone during the procedure in front of joint
committees. It is therefore likely that mediatiorganisms will reach an agreement with these
committees to promote the results reached by thar'fa

2. Mediation organizationsin Italy

Public and private mediation providers are acceedity the Ministry of Justice for conducting civil
and commercial mediation according to the provisiofdecreto legislativiNo. 28 of 2010 (there are
about half a thousand official bodies at the tirheting)2°.

As for the public, the 105 Italian Chambers of Coance / Boards of Trad€amere di commercjo
are the more prominent public ADR bodies: eachhefrt has a specific mediation and arbitration

13 See Art. 3, Law No. 281/1998, now transposed Anto140 of the Italian consumers codie¢reto legislativaNo. 206/2005).

14 See Art. 10, Law No. 192/1998.

15 See Art. 4, Law No. 135/2001.

16 See Art. 3, Law No. 84/2006.

17 See Law No. 262/2004.

18 See Law No. 249/1997.

19 See I.QUEIROLO, L. CARPANETO, S. DOMINELLI, Italy, in C.ESPLUGUES J.L. IGLESIAS, G. PAaLAO (eds.),Civil and Commercial
Mediation in Europe. I. National Mediation RulesdaRroceduresCambridge, 2013, p. 251.

20 See the official Register held by the Ministry oétice at
https://mediazione.giustizia.ityROM/ALBOORGANISMIMEBEZIONE.ASPX.



chamber. Among them, the best-known are the chantiemediation of the Milan Chamber of
Commerce and of the Rome Chamber of Commerce.

As for the private ADR providers, the most prominare:

(i) ADR Centeran organisation of mediators and arbitratorsidgavith the resolution of disputes,
providing ADR training and consultancy servicesslheadquartered in Rome with branch offices in
Italy and abroad; it's accredited by the Italiamidiry of Justice for conducting civil and commaici
mediations and for mediators’ trainfig

(i) Conciliatore Bancario e FinanziariBanking and Financial Mediation Provider), boranf
an initiative led by the first 10 Italian bankingpbgps to give customers a fast and efficient adteve
to court proceeding$

(i) The Chamber of Mediation of CONSQfhich was created to try to settle, through misatia
banking and financial disputés

(iv) ADR Notariatg created by the National Council of Notaries withltiple offices in Italy”.

(v) Concilia, which provides training and consultancy servioesvil and commercial negotiation,
mediation, conciliation and arbitration, with headgers in Rome and secondary offices in Italy and
abroad. It is accredited by the Italian Ministry ddistice for conducting civil and commercial
mediations and for organising training for professil mediators. It is connected with many ADR
providers in Europe and abrdad

3. Basic ter ms and definitions

First of all it has to be stressed that, accordm&U Directive, mediation in Italy can generallg b
used in civil and commercial disputes — domesticross-border — concerning “disposable rights”.

Here are the most relevant basic terms in mediaiatters:

Organismi _di_mediazionéMediation provider organisationsy» mediation procedures can be
handled only by public agencies and private orgdions appearing in the Register held by the
Ministry of Justice. The requirements and proceslui@ registration are governed by special
ministerial decrees. Members of the Bar Associati@hambers of Commerce or other professional
associations — but these latter are reviewed obdbkis of their competence — can form organizations
to be entered, upon simple request, in the Re@stenediation organizations.

Mediatore (Mediator) — the mediation procedure can only be conducted égiators who are
listed in the Register, and who have attended aas$qul a special training provided by training
institutions that are accredited by the Italian idliry of Justice.

Mediazione obbligatorigMandatory pretrial mediatior)> an attempt to mediate that becomes, in
certain matters, a compulsory precondition for ¢ing the case to the court.

Invio in mediazion€Referral to mediation}» the judge, after evaluating the nature of the utisp
and the quality of the parties, can refer them éaliation with an accredited provider at any phdse o
the trial.

Mancata comparizione in mediazio(igon-justified absence}» should one of the parties fail to
appear at a mediation session without a validfjaation, this failure may be used against theypeart
the subsequent trial.

Proposta di conciliazion@Proposal of mediation)» when the parties cannot reach an agreement,
the Decree gives the mediator discretion to makeit,een proposal. The parties are free to accept or
decline the proposed agreement. Declining the nmtBaproposal, however, may produce legal
consequences, such as fee shifting in the triakdtiested by both parties, the mediator is boand t
make a proposal after warning the parties aboupdissible legal consequences.

Accordo di conciliaziongSettlement agreement) if a settlement agreement is reached, the text
of the agreement is entered into an official redoydhe mediator. The settlement agreement becomes

21 http://www.adrcenter.it.

22 http://www.conciliatorebancario.it.
23 http://www.camera-consob.it.

24 http://www.adrnotariato.org.

25 http://iwww.concilia.it.



a writ of execution, placing a judicial lean on theaty’s assets. It is deemed to be enforceablasand
recorded on a special form. The agreement is ireclud the judicial registry of mortgages and claims

RiservatezzgConfidentiality) » the mediator and anyone else who works withinrttegliation
provider organisation has a duty of confidentialityd may not be called to testify. Statements made
or information acquired during the procedure matyb®used in court.

4. Initiation of mediation: how mediation processistriggered

The mediation procedure is very informal and theigsdo not necessarily have to prepare summaries
or keep records or any other document.

The mediation procedure, however, is launched Igfi- by the claimant — of a written request
for mediation. The request must be transmittedhieyADR provider (mediation provider previously
accredited by the Ministry of Justice) to the deffmts by any means that can ensure the receipéof t
documents: postal services, fax or certified e-mail

The chosen ADR provider designates an independestiator (chosen from the mediators
accredited by the ADR provider and listed in thecific Register of mediators held by the Minigfy
and arranges the initial meeting between the artie

The date, the location and the name of the choshator are communicated to other parties by
the ADR provider and by the party who requestedntieeiation, if he/she wants to ensure that other
parties have received the communication; the feée tpaid to the accredited mediation bodies and to
the mediator are provisionally established.

5. Regulation of mediation process

Once the mediation attempt has been started, tasilge scenarios could be faced, depending on the
choices of the parties:

(i) if they are able to reach a written agreemtrd,mediator drafts the minutes of the meeting that
must be signed by all the parties and by the medrai/herself; or

(i) if no agreement is reached, at the partieguest the mediator must issue a non-binding préposa
for the resolution of the dispute, which the partigay choose to accept or refuse. If either paftyses
the proposal, the mediation is considered to hawed and any of them may introduce a lawsuit. But
if the judicial decision is identical to the preusomediator’s proposal, such decision may affeet th
allocation of judicial expenses: the court willusé to award all the costs and the expenses to the
winning party if that party has previously rejected mediator’s proposal. In such circumstances, th
court will order the winning party to pay the logiparty’s costs and court fees.

At any stage of the mediation procedure the partiag jointly ask the mediator to formulate a
written proposal and he or she is obliged to issugn-binding proposal about resolution of the
dispute, which the parties may choose to accepfose.

If no agreement is reached by the parties, befoittng the mediation minutes the mediator may
voluntarily issue a nonbinding proposal to try tghthe parties reach an agreement.

Italian legislation does not require the preserfceoosultants in mediation proceedings, but it is
always recommended by the ADR providers that padie accompanied by professional advisers,
especially when the dispute is complex and difficul

Thedecreto legislativiNo. 28/2010 sets out special rules applicabl@éoconduct of the lawyers.
When a lawyer has been appointed, he/she mustmnfioe client about the possibility to use the
mediation process and about the tax benefits thgtcome from a mediation procedure governed by
the Mediation Decree. The lawyer will also inforimetclient of the cases occurring which the
mediation attempt is a condition of admissibilititbe claim. The information must be provided
clearly and in written form. In case of breach wiformation obligations, the contract between the
lawyer and the client is voidable.

26 https://mediazione.giustizia.ityROM/ALBOMEDIATORI. AX.



The document containing the information about tleeliation procedure is signed by the customer
and must be attached to the application for anytqmoceedings. The court, which verifies whether
that document is attached to the application, m&the party of the right to request mediatiorseis
the first hearing after the expiry of the deadlioethe obligatory attempt at mediation (within fou
months of filing the mediation before an accredijeavidery’.

6. Recognition, credentialing and accreditation of mediators

Public-sponsored mediation must be conducted byoaized entities who are obliged to comply with
certain requirements in order to be placed in théddal Register of Mediation Organizatiéhs

The National Register contains separate lists @dnlip bodies and for private entities. Mediation
organizations must apply with the Ministry of Jastiand their application is considered by the
Director-General of the Civil Justice Office or Ipioxy who is the person responsible for the regist
The Director-General may be assisted by an advisomymittee composed of three experts on ADR.

Professionalism and efficiency are the two maiunements for mediation organizations wishing
to appear on the National Register (Art. 4 of Dect80/2010). They are verified by the Director-
General through an evaluation of the following ¢ast

— the professional qualifications of mediators;

- the guarantees of independence, impartialitya@mdidentiality that must be assured during the
mediation process;

- the conformity of the mediation procedure rueshe law;

- the conformity of fees for mediation serviceswpaded by public entities to the fee list establighe
by the Ministry of Justice and the Ministry of Econy and Finance;

— the legal structure of the entity, its autonomg ghe compatibility of its activity with its purpe;

- the availability of insurance covering the praiesal liability of mediators for a minimum of €
500 000;

— the administrative and accounting transparencythef entity and its legal and business
relationships with its mediators.

Public-sponsored mediation in corporate and fir@ndisputes may be carried out only by
professors, professionals in economics or lawgebtred judges. Those who do not belong to at least
one of these categories may appear on the Regsstaediators only if they can demonstrate that they
have undertaken specific training in mediation ecaned by accredited bodies. In addition to these
professional skills, mediators must possess a goddupstanding reputation (consequently, persons
who have been convicted or are subject to preaaatyomeasures may not appear on the Register).

Public or private entities applying for entry tetNational Register of Mediators must have their
own rules for the mediation process. These rulest imeliinspired by the basic principles of inforryali
promptness and confidentiality. They must also gle¥or the place of the mediation (which can only
be modified by agreement of the parties), any fdssionflict of interest on the part of the mediato
and the declaration of impartiality duly signedtbg mediator.

The registration of mediation organizations hagmiicant effect on their activity. Once registdre
neither these entities nor the mediators can refuggovide mediation services in the absence of a
valid justification to do s®.

27 See ABRUNI, M. SiTziA, Italy, in Mediation in 16t jurisdictions worldwide. 201Bondon, 2012, p. 49, available at
http://www.concilia.it/getting_the_deal_mediatio®13_Italy.pdf; ADRCENTER, Mediation Country Report. Itajyavailable at
http://www.adrcenter.com/jamsinternational/civisfice/Mediation_Country_Report_Italy.pdf.

28 Under Ministry of Justice Decree No. 180/2010aagmented by Ministry of Justice Decree No. 14512@n this point see A.
FeAasLEY, Regulating Mediator Qualifications in the 2008 Elédilation Directive: The Need for a Supranationalrsiard, in Journal
of Dispute Resolutiqr2011(2), p. 341.

29 See GDEPALO, L. CoMINELLI, Mediation in Italy: Waiting for the Big Bangih N.ALEXANDER (ed.),Global Trends in Mediatign
Alphen aan den Rijn,"2ed., 2006, p. 266.



The list of agencies authorised to provide trairéngrses provided for by Art. 4 para. 3 of Decree
No. 180/2010 can be accessed on the Ministry dfcius websité’, as well as the official list of the
authorised “mediation educatorgb{matori)>L,

Among the requirements that must be fulfilled bypabation bodies to be included in the register,
the legislation places a strong emphasis on theopaf qualifications of the mediators. Moreovee, th
Decree states that each organization must haeasit$even available individuals, provided thaheac
such individual can only participate in no morertliaree proceedings at a time.

These individuals must meet certain requiremeiigljnlg in particular with their past conduct (with
particular reference to having a clean criminabrdy.

The required training is based on standards deedldyy the Italian ADR community and then
formally endorsed, on July 24, 2006, by a DecrethefMinistry of Justice. This Decree allows the
existing organizations to adapt their training deds and the new training entities can structuee t
training programs in accordance with certain mimmstandards, which are:

1) at least 32 hours of training, including no lésan 16 hours of practice and 4 hours for
assessment, with the following minimum topics tocheered: alternative dispute resolution tools;
principles, nature and function of reconciliatiamernational experience and Community; principles,
tasks, responsibilities and characteristics ofdbeciliator and mediator relationships between the
parties and mediation techniques; relationship eetwADR and litigation;

2) at least 8 hours of training on certain substariaw issues.

In addition, an organization seeking to carry oeidmation training must have premises available
for holding the training courses as well as a mummof three trainers who are committed to
completing at least 90 hours of mediation trainammually and who have obtained the necessary
mediator accreditation and at least three yeatsamhing courses in law or economics.

7. Confidentiality and admissibility of mediation evidence

All mediators shall keep confidential any infornatiarising out of (or in connection with) the
mediation, including the fact that the mediatiomstxand has been conducted between the parties.

In addition, thedecreto legislativoNo. 28/2010 provides that mediators may not béedahs
witnesses and the parties may not rely on any camuations made or any information collected
during mediation in the subsequent judicial prooegsl

In particular, Art. 9 (‘Duty of confidentiality’)states that anyone who works in a mediation provide
accredited by the Ministry of Justice is bound oy abligation of confidentiality with respect to
statements made and the information acquired duhi@gnediation process. The same Article states
that the mediator shall be held to confidentialityrelation to all other parties, with regard te th
statements made and to the information acquirexhgltine caucuses (separate sessions), except with
the consent of the registrant, or the consenteptrty from whom the information originated.

The following Art. 10 (‘Usability and professionsécrecy’) sets forth that the statements made or
the information acquired in the course of a mediapirocess cannot be used in a trial having thesam
object, even in part, that has begun, been sumetr® continued after the failure of mediation,
except with the consent of the registrant or theypfrom whom the information originated.
Furthermore, the evidence of witnesses is not @&tbwn the content of those statements and
information.

The mediator may not be required to testify abbwet ¢ontent of the statements made and the
information gathered during the mediation procexfsre the court or other authorities.

30 https://mediazione.giustizia.ityROM/AlboEntiFornaize .aspx.
31 https://mediazione.giustizia.it/ROM/AlboFormataspx.



Finally, in accordance with Art. 22 of tidecreto legislativiNo. 28/2010, the mediator must report
suspected money laundering or terrorist financimghte competent authority. The disclosure of
confidential information by the mediator or thetpes is permitted or compelled in the cases pravide
by Article 7 of EC Directive No. 2008/52.

8. Mediated outcomes and enfor ceability

The parties are free to conclude a mediation ageaeat their discretion.

Nevertheless, they may themselves undertake a tredatempt in advance, through the provision
of a specific contractual mediation clause in tinegdiation agreement.

As already said, during mediation the parties nay oblige the mediator to issue a non-binding
written proposal. Decree No. 28/2010 has introdwcéarm of multistep procedure: whikeediation
is the process in which a professional mediatopé¢he counterparties to resolve their dispute,
conciliationis the positive result of the mediation proceke gettlement).

The new law establishes that if an amicable sedigramong the parties is reached, the mediator
compiles the mediation minutes to which the texhef mediation agreement is attached.

The request of enforceability is possible only foe mediation minutes (a document that the
mediator draws up and that is signed by all théigpants to the mediation procedure), not for the
mediation agreement, which has the nature of af@igontract (and is composed and signed by the
parties, not by the mediator).

A party may request enforceability of the mediati@fiore the President of the Tribunal of the place
in which the mediation provider has its headquartéhe request must be made by depositing the
mediation minutes and the attached mediation aggaem

Before granting enforceability, the judge will \grthat the content is not contrary to public pglic
or mandatory rules, and checks for compliance thighrequested formalities.

Following a grant of enforceability, the mediatiornutes will be enforceable for (i) compulsory
expropriation; (ii) specific performance; and (fi§cognition of judicial mortgage.

In cross-border disputes, the mediation minutesapproved by the chief judge of the district in
which they are to be executéd

9. Duties and obligations during mediation

Before the first meeting of the mediation proceduhe appointed mediator must make a written
declaration certifying his or her independence iamghrtiality with explicit reference to tHeuropean
Code of Conduct for Mediatofs

In exceptional cases, the mediation provider maystsute the chosen mediator with another
mediator from the list with the same qualificatidrefore the start of the mediation session.

After the Mediation proceedings have begun, if mediator communicates that he or she has
encountered an issue which limits his or her imalst or independence, or another impediment
arises, the provider will inform the parties of thksue and provide a substitution.

The parties have the exclusive responsibility rapy liability arising from the mediation
procedure, including any exclusions, foreclosuiestations, or delays that were not expresslyestat
by the parties in the mediation request; (ii) iadiicg the subject matter of the claim and the issae
the request for mediation; (iii) identifying thedividuals that must participate in the mediatiarth
particular reference to necessary joinder of psyriiedisputes where the parties are pursuing igidic
action in matters for which mediation is mandatdiy) indicating the addresses of the persons who
must receive communication regarding the medigtimeedure; (v) determination of the value of the

32 \With reference to the cross-border issues of ntiediasednter alia I. QUEIROLO, C. GAMBINO, Italy, in C.EspLucUES(ed.),Civil
and Commercial Mediation in Europe. Il. Cross-Bordiéediation Cambridge, 2014, p. 221. For the cross-borderlfamédiation,
see http://www.crossbordermediator.eu/.

33 http://ec.europa.eul/civiljustice/adr/adr_ec_codadeict_en.pdf.



dispute; (vi) form and content of any powers deleddo their representatives; (vii) filing official
declarations regarding legal aid under deereto del Presidente della Repubbl@a30 May 2002,
No. 115, Art. 76; (viii) assuring that there areatber issues relating to the same controversygr a
other declarations filed with the organization oreg to the mediator between filing the request to
mediate and the conclusion of the mediation proeedu

Unless otherwise agreed between the parties, tligatoe cannot act as an arbitrator in arbitration
proceedings connected with a dispute that wasubgest of the mediation.

According to theEuropean Code of Conduct for Mediatofsrmulated by a group of experts with
the assistance of the European Commission andrgegsm Brussels on July 2, 2004, mediators must
be competent and knowledgeable in the process diatien: relevant factors include proper training
and continuous updating of their education andtm®dn mediation skills, having regard to any
relevant standards or accreditation schemes.

Mediators must confer with the parties regardiniggble dates on which the mediation may take
place; they also have to verify that they haveappropriate background and competence to conduct
mediation in a given case before accepting the iappent. Upon request, they must disclose
information concerning their background and expergeto the parties.

Where not already provided, mediators must alwapply the parties with complete information
as to the mode of remuneration which they intenaipioly. They must not agree to act in a mediation
before the principles of their remuneration haverbaccepted by all parties concerned.

Mediators may promote their practice provided tthety do so in a professional, truthful and
dignified way European CodeArt. 1).

Moreover, if there are any circumstances that n@ynfay be seen to) affect a mediator’s
independence or give rise to a conflict of inteseite mediator must disclose those circumstarces t
the parties before acting or continuing to act.

Such circumstances include:

— any personal or business relationship with onaane of the parties;

— any financial or other interest, direct or indiren the outcome of the mediation;

— the mediator, or a member of his firm, havingeddh any capacity other than mediator for one
or more of the parties.

In such cases the mediator may only agree to amrtinue to act if he is certain of being able to
carry out the mediation in full independence inesrth ensure complete impartiality and the parties
explicitly consent. The duty to disclose is a couiing obligation throughout the process of medratio
So mediators must at all times act, and endeawdus een to act, with impartiality towards theipar
and be committed to serve all parties equally wegpect to the process of mediation.

The mediator must also ensure that the partidsetonediation understand the characteristics of the
mediation process and the role of the mediatorthegbarties in it. In particular, he/she has taeas
that prior to commencement of the mediation thdigmhave understood and expressly agreed the
terms and conditions of the mediation agreemeriudieg any applicable provisions relating to
obligations of confidentiality on the mediator amdthe parties. The mediation agreement may, upon
request of the parties, be drawn up in writing. Thediator must conduct the proceedings in an
appropriate manner, taking into account the cir¢gantes of the case, including possible imbalances
of power and any wishes the parties may expressitaef law and the need for a prompt settlement
of the dispute. The parties may agree with the atedbn the manner in which the mediation is to be
conducted, by reference to a set of rules or otiserW he mediator may hear the parties separdtely,
he deems it useful.

10. Expected developmentsin mediation regulation

Future perspective of development for the mediatstrument in Italy seems to be strictly connected
with possible extension of mediation’s scope ofli@pgion: as already mentioned under para. 2 dtali

administrative judicial authorities are asking, @iy time, the extension of the mediation to the
administrative fieldwhere it could give some positive outcomes soreof the parties is represented



by a public body and, consequently, in that fiekldo not find the same ‘litigiousness’ which isitgb
of the disputes between individuals.

Concerning the future of Mediation Directive in tihame of EU legislation, it could be useful to
refer to the recent studiRebooting’ the Mediation Directive: Assessing thimited Impact of its
Implementation and Proposing Measures to IncreaseNumber of Mediations in the Epublished
by the European Parliaméht

11. Available statistics on mediation

CIVIL MEDIATION UNDER DECREE28/2010- YEAR 2014
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Duration of the proceedings
[ 1°Jan. 2014-30June 2014
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